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PRELIMINARY STATEMENT. 


The single issue to be determined is stated in para- 
graph 2(a) of the Stipulation and Order approved by 
the District Court on November 5, 1954 [R. 71]: 


“Does the District Court in this case have dis- 
cretionary power, ancillary to its jurisdiction to grant 
iyuncrve relief under 21 U. S. C. 332(a), to 
compel a defendant who has sold drugs in violation 
of the Federal Food, Drug and Cosmetic Act, to 
tender a refund of the purchase money to customers 
who have bought those drugs?” 


ae 


The single statutory provision involved is Section 
302(a) of the Federal Food, Drug and Cosmetic Act 
@ieU. S.C. 332(a)): 

“The district courts of the United States and the 
United States courts of the Territories shall have 
jurisdiction, for cause shown, and subject to the 
provisions of section 381 (relating to notice to oppo- 
site party) of Title 28, as amended, to restrain 
violations of section 331 of this title except para- 


graphs (e), (£) and (h)-(j). 

The statutory reference hereinafter made to the Fed- 
eral Food, Drug and Cosmetic Act will be to the sections 
of that Act, rather than to the sections of the U. S. 
Code. 


If the Court does not have the power under the terms 
of this statutory provision to compel the tender of a 
refund of the purchase money to customers who have 
' bought articles sold in violation of the Federal Food, 


Drugs and Cosmetics Act, the power does not exist. 


Although the issue before this Court is stated in the 
Stipulation and Order referred to, nevertheless, it 1s 
essential that it be defined even more precisely so that 


it may be placed and considered in its proper perspective. 


Although the issue here is phrased in terms of “dis- 
cretionary” power to compel refunds, there is nothing 
discretionary about the power itself. If this legal power 
or authority exists, it exists without regard to the dis- 
cretion of any Court. Only its exercise may properly be 


termed discretionary. And this, under the terms of para- 


ee 


graph 2(b) of the Stipulation and Order [R. 71] was 
specifically reserved to the District Court for subsequent 
consideration in this case if—and only if—the power 
itself was first found to exist. The District Court found 
that the power did not exist. In its opinion that Court 
faid, in part: 

“Restitution, apart from its equitable considera- 
tions may also be considered punitive. It is a further 
method of punishing a defendant in that it requires 
him to pay over monies in his possession to others. 
There is a line of authorities that ‘an injunction is 
primarily a preventive remedy; it looks to the future 
rather than to the past. It is not for the purpose of 
punishing for wrongful acts already committed.’ 
Hygrade Food Products Corp. v. United States (8 
Cir. 1947) 160 F. 2d 816, and cases cited at page 
819; Minneapolis & St. Louis Ry. Co. v. Pacific 
Gamble Robinson Co. (8 Cir. 1950) 181 F. 2d 812 
at 814; American Chicle Co. v. Topps Chewing Gum 
(2 Cir. 1954) 210 F. 2d 680 at 683. We conclude 
that the remedy of restitution is not within the 
powers of the district court under the statute. The 
Food, Drug and Cosmetic Act has provided the sanc- 
tions of (1) criminal prosecution and punishment of 
molaots (21 U.S. C. A., Sec. 333), (2) seizure 
of goods shipped in violation of the Act (21 U. S. C., 
Sec. 334(a)), and (3) injunctions against further 
fmolations (21 U. S. C. A., Sec, 332(a)). There 
is no indication in Congressional history that supports 
any other sanction or specifically the power to order 
restitution under the Food, Drug and Cosmetic Act. 
The contrary was true in the Congressional history 
of the Emergency Price Control Act. 


ee. 


“The government’s arguments that such power in 
a district court are necessary to effect the essential 
objectives of the Act and to protect the public’s 
pocketbook should be addressed to Congress, not to 
a district court. The jurisdiction and power of this 
court stem not from things necessary or desirable, 
but from Congressional action.” [R. 82-83.] 


Put another way, if the Court has this power, it has 
it in all cases where violations may be restrained and 
not only in certain cases, nor only “in this case,” although 
the issue, as stated, naturally refers to the case at bar. 
This must be recognized if the full scope and impact of 
the issue before this Court is to be clearly understood. 
Thus, for example, although we are here dealing with 
drugs, all foods, devices and cosmetics having interstate 
relations are equally affected, for the Court has the same 
jurisdiction “to restrain violations” affecting these as it 


has with respect to drugs. 


Moreover, although here the specific violation alleged 
relates to misbranding, if the power exists to command 
refunds, it must also exist with respect to every other 
violation of Section 301 which could be restrained under 
Section 302(a). 


By Section 301(a), (b) and (c) the adulteration of 
any food, drug, device or cosmetic is prohibited, and hence 
the introduction of any such article into interstate com- 
merce or delivery for receipt in interstate commerce may 
be restrained and under the Government’s theory, refunds 
ordered. 


= 


Under Section 404, the Secretary of Health, Education 
and Welfare is given certain emergency permit authority 
over foods; Section 505 establishes a procedure con- 
trolling the shipment of new drugs in interstate com- 
merce. Since Section 301(d) prohibits the violation of 
these sections such violations may also be restrained, 
and would also fall within the scope of the Government’s 
theory authorizing the court to compel refunds to pur- 
chasers. 


Section 301(¢) prohibits the manufacture within any 
Territory of any food, drug, device or cosmetic that is 
adulterated or misbranded. Since such manufacture may 
be restrained, refunds here could also be ordered if the 
Government’s position were correct. Violation of Section 
301(k), (1), (m) and (n) may also be restrained under 
Section 302(a). It is worth noting what some of these 
prohibitive acts are, for they make plain the broad sweep 
and ambit of the proposition which the Government seeks 
here to establish. 


For example, Section 301(1) prohibits the use in any 
advertisement or labeling relating to any drug, any repre- 
sentation or suggestion that a new drug application is 
effective, or that a drug complies with the provisions of 
the new drug section. This is prohibited even if true. 
Refunds could be ordered to all purchasers of such drugs 
-under the Government’s view. An even more startling 
result could arise under Section 301(m), once the power 
_ to compel refunds is found to exist. That section pro- 


| hibits the sale or offering for sale of colored margarine 


: 


ee 


or the possession or serving of colored margarine, unless 
the margarine is packaged in retail packages of one pound 
or less, the lettering of the word “margarine” on the 
package is of the appropriate size and all the ingredients 
are stated on the package. (21 U. S. C. 347(b).) So 
far as sales in public eating places are concerned, a 
violation occurs if margarine in a form ready for serving 
is found at such establishment unless an appropriate sign 
appears on the premises where it may be readily seen, 
or on the menu, and unless each separate serving bears 
or is accompanied by labeling identifying it as margarine 
and is triangular in shaps. (Sec. 407(b) and (c).) 


These provisions—and not all of them have been de- 
tailed here—serve to emphasize what the Government is 
seeking in the instant litigation. For once the principle 
is established that the power “‘to restrain violations” 
includes the power to compel refunds, then the power 
would exist not only in cases such as the one at bar, 
but for example, in cases where margarine is sold in a 
square rather than in a triangular shape, or where some 
reference is made in the advertising of a new drug that 
an application therefor is effective, or where the alleged 


violation is technical, unintentional and inadvertent.’ 


See, ¢.g., United States v. Cowley Pharmaceuticals, Inc., No. 
7369 (D. Mass., 1948), Kleinfeld and Dunn, Federal Food, Drugs, 
and Cosmetic Act, 1938-1949, p. 473 at 474: “. . . the Act is 
sufficiently broad to allow the issuance of an injunction even though 
no wilfulness or knowledge on the part of the respondent or its 
agents is shown.” 


a 


IT. 
SUMMARY OF ARGUMENT. 


A. The Issue Before This Court Is Strictly 
a Question of Jurisdiction. 

The issue before this court being one of jurisdiction, 
is strictly a legal issue and does not depend in any degree 
upon the underlying facts, ‘factual background” or the 
merits of this proceeding. Hence the “factual back- 
ground” of the Government’s prayer for restitution (App. 
Br. pp. 4-12) is wholly irrelevant to a consideration of the 
question, and the issue before this court. 


B. The Equitable Power to Order Restitu- 
tion in an Appropriate Case Has No 
Application in Injunction Proceedings, 
Under the Federal Food, Drug and Cos- 
metic Act. 

The equitable powers of the District Court, in exer- 
cising the power conferred by Congress under Section 302 
of the Federal Food, Drug and Cosmetic Act, are limited 
by the grant of jurisdiction. Traditional equitable powers 
may be employed by Federal Courts only where it appears 
that Congress intended them to have such powers. No 
such intention can be derived either from the long legis- 
lative history of the Federal Food, Drug and Cosmetic 
Act, or under any reasonable construction of its language. 


C. The Rent and Price Control Cases. 


The rent and price control analogy is in fact no analogy 
at all. The statutes involved in the rent and price control 
cases were far more expansive in their grant of juris- 
diction than in the grant conferred by Section 302 of the 
Food, Drug and Cosmetic Act. Those statutes conferred 
upon the administrator the right to apply to the appro- 
priate court “* * * for an order enjoining such acts 
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or practices, or for an order enforcing compliance with 
such provisions, and upon a showing by the adminis- 
trator that such person has engaged or is about to engage 
in any such acts or practices, a permanent or temporary 
injunction, restraining order, or other order, shall be 
granted without bond.” (Italics added.) Under Section 
302a of the Food, Drug and Cosmetic Act, the power 
conferred upon the court is limited solely “to restrain 
violations.” 


D. The Fair Labor Standards Cases. 


The Fair Labor Standards Act cases likewise present 
no analogy helpful in the present case. Although some 
Appellate Court cases held that under that Act restitution 
of back pay could properly be ordered as an adjunct to 
an injunction, under Section 17 of that Act, the Supreme 
Court never ruled upon the question, but left it open. 
Congress, concerned with the Appellate Court’s inter- 
pretation of Section 17, amended it to provide in express 
~terms that restitution was not authorized under it, thus 
bluntly repudiating the asserted powers of a District Court 
to order restitution under the Fair Labor Standards Acct, 
with its almost identical provisions to that of Section 
302a of the Food, Drug and Cosmetic Act. 


E. The Antitrust Cases. 


The antitrust divestiture analogy employed by the 
Government is likewise of no assistance. Divestiture is 
not restitution, as the Government uses that term here: 
Divestiture requires the defendant to sell his offending 
interest or stock or properties or to divest himself of 
his holdings. He is deprived of the offending property 
at a price. He is not required to restore anything either 
to his competitor or to any member of the business who 
may have been injured by his monopolistic practices. 
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DET. 
ARGUMENT. 


A. The Issue Before This Court Is Strictly 
a Question of Jurisdiction. 

The single issue now before this Court is a strictly 
legal one. It does not depend in any degree upon the 
underlying facts or merits of the instant proceeding. That 
there is presented here solely a question of law, of statu- 
tory authority and jurisdiction, is made clear by the Stip- 
ulation and Order approved by this court on November 
5, 1954 [R. 71]. Not only is this accomplished by the 
statement of the issue itself in paragraph 2(a), but it is 
underlined by paragraph 2(b) and particularly by para- 
graph 5 of that Stipulation and Order which declares that 
only if that issue is first resolved in favor of the Gov- 
ernment would the next issue then arise, namely, whether 
an order compelling refunds ought to issue in the instant 
case. To that end paragraph 5 provides that the parties 
would then bring “all facts pertinent to that issue before 
the Court as expeditiously as possible.” 


Yet the Government, in its Brief (App. Br. pp. 4-12), 
has in a lengthy tirade against these defendants, sought 
to inject factual matters, in an apparent effort to inflame 
and prejudice the Court against these particular defen- 
dants, and thus obtain a favorable decision on the issue 
of law under consideration. Thus, even in the “Summary 
of Proceedings,” the drugs here involved are twice re- 
ferred as “nostrums.” (App. Br. p. 2.) They are also 
referred to as “worthless sex rejuvenator drugs. (App. 
er. p. 2.) 


In the so-called “Factual Background”—although the 
Government would have to concede that the particular 
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facts of the alleged violation can have no bearing upon 
the jurisdictional issue involved—the persons purchasing 
the drugs are referred to as “hapless” (App. Br. p. 4) 
and “defrauded” (App. Br. p. 12), and previous legal 
difficulties of the defendants are described in what is 
apparently intended to be lurid detail. Not only are these 
previous legal difficulties detailed by the Government in 
its brief, although they have no pertinence whatever to 
the existence or non-existence of the power to compel 
refunds, but the defendants are throughout referred to 
in the most derogatory terms. While thus presumably 
giving the “factual background” of the instant proceed- 
ing, the Government has gone far afield in the use of 
adjectives and expressions openly aimed at incensing the 
Court against these defendants to such a degree that 
the Court would determine the legal issue involved— 
which would affect thousands of later defendants in en- 
tirely different circumstances—in favor of the Govern- 
ment. It has no other relevance and can have no other 
purpose. 


2The “factual background” as presented by the Government does 
not do so fairly. It neglects to inform the court that Judge Metz- 
ger who heard the 1949 case against Allen H. Parkinson, without 
a jury, only fined him $100 per count thus reflecting his feeling 
that this defendant’s violation was relatively minor in character 
and not remotely as serious or dangerous to health as the Govern- 
ment would have this Court believe. The Government also glosses 
over the fact that this Court (Judge Westover), after trial, re- 
fused to grant the injunction sought in September, 1949, finding 
that with the revised labelling there was no violation of the Food, 
Drug, and Cosmetic Act in the marketing of these drugs. While 
this decision was later reversed by the Court of Appeals, the fact 
that this Court found and held as it did certainly demonstrates 
that the conduct of Allen H. Parkinson in that situation as well 
was not as black as the Government now seeks to paint it. (United 
States v. El-O-Pathic Pharmacy, et al., No. 10-266-HW (S. D. 
Calif., May 22, 1950). 
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The stipulation and order re restitution reserved to 
the defendants “the right to object to the consideration 
by the court of any facts alleged in the complaint appear- 
ing in any other documents or exhibits, on the ground 
that they are irrelevant, or should not be considered by 
the court in deciding the issues stated in par. 2(a) [R. 72]. 


Such “facts” can only be relevant if jurisdiction exists 
in the court to order restitution. Such “facts” are de- 
pendent entirely upon the existence of jurisdiction, and 
then come into play (if jurisdiction existed) for the 
purpose of enabling the court, in its discretion, to deter- 
mine whether restitution, under those facts, should be 
considered. Therefore, the question of jurisdiction is 
solely a question of law, not dependent upon any extran- 
eous circumstances. 


As stated by Mr. Justice Story, in the early case of 
Ex parte Watkins, 7 Peters 568, 32 U. So es, 
1S33): 


“But the jurisdiction of the court can never de- 
pend upon its decision upon the merits of a case 
brought before it, but upon its right to hear and 
Mecide it at all,” 


iaemewey v. Umied States, 178 U. S. 510, 521 (1899) 
Mr. Justice Harlan said: 


“Our province is to declare what the law is, and 
not, under the guise of interpretation or under the 
influence of what may be surmised to be the policy 
of the Government, so to depart from sound rules 
of construction, as in effect to adjudge that to be 
law which Congress has not enacted as such.” 


Therefore, the so-called “facts” alleged in the Govern- 
ment’s brief are completely irrelevant on the subject of 
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whether this court has jurisdiction to do that which the 
Government seeks—order restitution. 


The vital inquiry, however, is why the Government 
felt it necessary to make this deliberate attempt to sway 
the Court emotionally on a question of law, a question 
which depends entirely upon statutory interpretation 
rather than upon the alleged conduct or misconduct of 
any particular defendants. We submit that the reason 
that the Government felt compelled to take this approach 
is that the Government’s position and argument on the 
present issue is comparable to a huge inverted pyramid 
with its entire structure and content teetering precari- 
ously on the simple statutory language “to restrain vio- 
lations,” attempted to be supported and bolstered by 
“analogies” drawn from unrelated cases, in unrelated 
fields, based on unrelated statutes. 


There is no decision under the Federal Food, Drug, 
and Cosmetic Act which sanctions the remedy sought here 
- by the Government, nor even hints that it exists. There 
is nothing—not a single syllable—in the entire legislative 
history of this statute which was under consideration 
and scrutiny for 5 years, that suggests that the power 
to compel refunds was included in the authority “to re- 
strain violations.” There is no shred of evidence that 
Congress intended to grant such authority or jurisdic- 
tion, or even dreamed that such power existed under the 
statutory language used. Nor is there any evidence that 
for at least 13 years under the present Act, the Govern- 
ment itself ever thought, believed or claimed that such 
authority existed. Yet in this proceeding, the Govern- 
ment seeks to have this Court now discover that in addi- 
tion to the arsenal of remedies so carefully and thought- 
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fully spelled out by Congress during years of legislative 
hearings and after 30 years of experience under the 
previous food and drug statute of 1906, there exists—and 
has always existed—the drastic authority to compel re- 
funds in every situation where violations of the Act could 
be restrained. This, we respectfully submit, would be 
judicial legislation with a vengeance. 


The Government’s argument that there exists—and 
has always existed, though heretofore unsuspected—the 
judicial power to compel refunds in all situations in which 
a court could “restrain violations” under the Federal 
Food, Drug and Cosmetic Act, rests entirely upon certain 
Rent and Price Control cases, some Fair Labor Standard 
Act decision, divestiture in Sherman Act antitrust liti- 
gation, the so-called “inherent power” of a court of equity 
to grant “restitution,” and the alleged need for this 
drastic remedy to ‘facilitate enforcement” of the Act.® 


Many situations where the proposed remedy would be 
impossible, impractical or inequitable have been pointed 


®These analogies and arguments have been analyzed and dis- 
cussed pro and con in the food and drug literature during the past 
3 years since restitution first appeared upon the food and drug 
horizon: 
Rhyne, Penalty Through Publicity: FDA’s Restitution Gam- 
bit, 7 Food, Drug, Cosmetic L. J. 666-680 (1952) ; 
Noland, Section 302(a) of the Federal Food, Drug, and 
Cosmetic Act: Restitution Re-examined, 7 Food, Drug, 
Cosmetic L. J. 373-400 (1952) ; 
Lev, The Nutrilite Consent Decree, 7 Food, Drug, Cosmetic 
ie). 50, 60-67 (1952); 
Developments in the Law—The Federal Food Drug, and 
Cosmetic Act, 67 Harv. L. Rev. 632, 718-720 (1954); 
Levine, Restitution—A New Enforcement Sanction, 6 Food 
Drug, Cosmetic L. J. 503-514 (1951); 
Goodrich, Modern Application of an Ancient Remedy, 9 
Food, Drug, Cosmetic L. J. 565-572 (1954) ; 
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out. Thus, for example, how would purchasers be found 
or located where a food, drug, device or cosmetic has 
been sold nationally during the past 10 years through 
retail outlets and distributors rather than through mail- 
ing lists? Who would have the responsibility and who 
would bear the heavy cost of determining the purchasers 
entitled to refund? Would this impossible burden be 
imposed upon the manufacturer or distributor? And what 
proof would be necessary for an alleged purchaser to 
establish that he had, in fact, been a purchaser of the 
article? Although the impracticability and wureven or 
inequitable operation of a remedy—particularly an equit- 
able one—is perhaps persuasive evidence of its non- 
existence and evidence that Congress did not intend it to 
exist, we recognize that it is not determinative of that 
legal issue. Hence we shall here attempt to confine our- 
selves to the single proposition that Section 302(a) of 
the Federal Food, Drug and Cosmetic Act of 1938 con- 


fers no jurisdiction to compel refunds. 


Williams, If This Be Equity, 10 Food, Drug and Cosmetic 
Pp. J. 92 (heb. 15a5 


Note, 4 Stan. L. Rev. 519-536 (1952). 


The propriety of the use of the term “restitution” in the context 
in which the Government here uses it has been seriously—and we 
believe properly—questioned. Certain fundamental elements of the 
equitable remedy of restitution are totally lacking as that concept 
is sought to be applied in the compulsory refund to all purchasers 
of the total purchase price regardless of value received, regardless 
of reliance upon any alleged misbranding, and regardless even of 
any fraud or deception. (Rhyne, supra, at pp. 674-676.) 


*See, for example, Rhyne, supra, at 676; 67 Harv. L. Rev., 
supra, at 720. 
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B. The Equitable Power to Order Restitu- 
tion in an Appropriate Case Has No 
Application in Injunction Proceedings 
Under the Federal Food, Drug and Cos- 
metic Act. 


The Government’s brief says (App. Br. p. 18) that 


“the fundamental premise in the trial court’s decision 


3} 


appears to be that this proceeding is not in equity,” refer- 


ring to the statement in the court’s opinion, which reads 
as follows: 


“We start with the axiomatic premise that the dis- 
trict court is one of limited jurisdiction, and has only 
the power and the jurisdiction spelled out in the 
statutory enactments of Congress. We exclude from 
consideration the general equity power of the court 
called into play in a diversity suit, and also exclude 
those situations in which, by statute, the Congress 
has expressly provided that the court may exercise 
all the powers of a court of equity. We also exclude 
from consideration the power of a district court to 
compel compliance with its orders when violated or 
threatened to be violated (McComb v. Jacksonville 
feamer Co., (1949), 336 U. S, 187, 193.) Sec. 332(b) 
21 U. S. C. A., expressly makes reference to a vio- 
lation of the injunction, and proceedings thereon.” 


[R. 76.] 


The court there simply said that the grant of juris- 
diction under Section 302(a), “to restrain violations” did 
not likewise confer jurisdiction to “exercise all powers of 


a court of equity.” (Italics supplied.) 


Then, in support of that conclusion, the court went on 


_ to discuss the so-called analogy relied upon by the Gov- 


he 


ernment—the rent control cases, etc.; that Section 302 (a) 
called into play all of the inherent powers of-a court of 
equity. In conclusion the court held that these were not 
valid analogies. In-the final analysis the basic question 
here is simply: Did the grant of jurisdiction conferred 
by “Section 302(a), “to restrain violations,” also confer 
jurisdiction .to order restitution. 


The Government prefaces its entire discussion of :its 
various statutory analogies by’a dissertation onithe prin- 
ciples governing the equitable remedy of restitution to 
prevent unjust-enrichment. (App. Br. pp. 18-26.) We 
have.no quarrel: with what is said there regarding resti- 
tution, its potency as a remedy, or its ancient origin. It 
is simply without application here under the plain language 
of the controlling statute. 


‘Significant, too, however, for it relates to what we 
have adverted to earlier, is the Government’s statement 
that there is nothing unusual “under these ancient prin- 
ciples of justice” for ‘‘a person deprived of-money.through 
a sale of:merchandise induced by fraudulent misrepresen- 
tation” to ask that his money be restored to him. (App. 
Br.‘p. 25.) Even if ‘this be conceded, the power which 
the: Government ‘seeks this Court to find in the ‘Food and 
Drug Act goes far beyond this statement. 


Not only is the power not to be found to have the 
Government do this on behalf of individuals, however 
few.or many, claiming to be thus aggrieved, but if the 
power exists at all in the phrase “to restrain violations” 
it is not limited and cannot be limited to situations of 
alleged fraudulent misrepresentation. It would apply, as 
we have said, with equal force to every violation which 
catr:now be restrained whether it ‘be misbranding or 
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adulteration, whether the violation be intentional or due 
to mistake, inadvertence, neglect or even natural chemical 
changes in the product.’ To limit the existence of the 
power in the Food and Drug Act to cases of fraudulent 
muisrepresentation can only be accomplished by Congress. 


Injunctions are generally classified as affirmative or 
negative. Section 302(a) of the Federal Food and Drug 
Act confers jurisdiction “to restrain violations” of nine 
of the fourteen subsections of Section 301 and is thus 
explicitly negative in character. This negative character 
of the injunctive power under the statute here involved 
was well stated in Hygrade Food Products Corporation 
v. United States, 160 F. 2d 816, 819 (C. A. 8, 1947), 
in language having particular pertinence here: 

“The jurisdiction of the court, however, is limited 
to restraining violation of Section 331, and that is 
the introduction or delivery for introduction into 
interstate commerce of products that are adulterated 
or misbranded. An injunction is primarily a pre- 
ventive remedy; it looks to the future rather than 
to the past. It is not for the purpose of punishing 
for wrongful acts already committed.” 


To argue, as the Government does, that a court acting 
under Section 302 acts as a court of equity with the 
power to utilize any or all of the traditional equitable 
powers including restitution, overlooks the source of 
federal equity jurisdiction and the sharply limiting lan- 


guage of Section 302 itself. The equity jurisdiction of 


| 
| 
| 


federal courts is derived only from the Constitution (Art. 
IT}, Sec. 2, Cl. 1) and laws of the United States. Federal 


See, Rhyne, supra, at pp. 674-675. 
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courts may thus employ traditional equitable powers only 
where it appears that Congress intended them to have 
such powers. Such does not appear either in the long 
legislative history of the Food and Drug Act, or, we 
submit, under any reasonable construction of its language. 


Where Congress had wished to confer full equitable 
jurisdiction it has been able to do so in unequivocal lan- 
guage, as in the Trade-Mark Act of 1905, as amended 
mas Wi Se C., See 1116): 

“The several courts vested with jurisdiction of civil 
actions arising under this chapter shall have power 
to grant injunctions, according to the principles of 
equity, and upon such terms as the court may deem 
reasonable to prevent the violation of any right of 
the registrant of a mark. . . .” (Emphasis sup- 
plied.) 


Or in the statute authorizing producers of agricultural 
products to form associations where under certain condi- 
tions the District Court is given jurisdiction “to enter 
a decree affirming, modifying, or setting aside said order, 
or enter such other decree as the court may deem equitable. 
.’ (Emphasis supplied.) (7 US Si@yescem2o75 


It is a familiar legal principle that statutory remedies 
are exclusive; that where a statute creates a right or 
liability and provides its own remedy, that remedy is 
exclusive. Thus, for example, in Pollard v. Bailey, 87 
W. S. 520, 527 (1874) the Supreme Court declared: 

“The liability and the remedy were created by the 
same statute. This being so the remedy provided 
is exclusive of all others. A general liability created 
by statute without a remedy may be enforced by an 

_ appropriate common-law action. But where the pro- 
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vision for the liability 1s coupled with a provision 
for a special remedy, that remedy, and that alone, 
must be employed.’ (Emphasis supplied.) 


Of many cases to the same effect, see: 


Farmers’ and Mechanics’ National Bank v. Dear- 
Tio UO. 5. 29935 (1875); 

Fourth National Bank v. Francklyn, 120 U. S. 
(ATs I (1887); 


Globe Newspaper Co. v. Walker, 210 U. S. 356, 
364-367 (1908). 


Are the statutory remedies inadequate? Would it be 
desirable to add additional enforcement weapons to the 
existing statutory arsenal? Just as the Government does 
here, these questions have been put to courts many times 
in the past. The answer uniformly made, as it should be 

made here, is the only one which a court under our 
: system can give: 

“Inadequate it may be to fully protect . . . yet 
such as Congress has seen fit to give, and which it, 
not the courts, have power to enlarge by amendment 
of the statutes.” (Globe Newspaper Co. v. Walker, 
supra, at page 364.) 


| And: 


“For any inconveniences that may result 
it is for Congress alone to apply the needful remedy.” 
(Arnson v. Murphy, 109 U. S. 238, 243 (1883).) 


| Noteworthy, too, is the failure by the Government 
for a period of 13 years under the Food and Drug Act 
lof 1938 to claim anywhere or in any forum the right to 
‘apply for a compulsory refund order or to assert the 


ipower of a court to grant it. It is true that non-exercise 


t 
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of authority or power actually conferred by Congress 
does not destroy the jurisdiction given. But coupled with 
the absence of any express grant, and the total absence 
of any supporting legislative history, the complete silence 
of so active and so alert an agency as the Food and Drug 
Administration for 13 years is extremely powerful evi- 
dence of the non-existence of the claimed authority. 


The Supreme Court has given weight and considera- 
tion to negative administrative conduct in passing upon 
jurisdictional questions. When the Federal Trade Com- 
mission instituted a Section 5 proceeding against an intra- 
state merchant on the theory that his alleged unfair 


methods handicapped interstate competitors, the Supreme | 


Court in Trade Comm'n v. Bunte Bros., 312 U. S. 349, 
351-352 (1941), stated in language fully applicable here: 


“That for a quarter century the Commission has 
made no such claim is a powerful indication that 
effective enforcement of the Trade Commission Act 
is not dependent on control over intrastate transac- 
tions. Authority actually granted by Congress of 
course cannot evaporate through lack of adminis- 
trative exercise. But just as established practice may 
shed light on the extent of power conveyed by gen- 
eral statutory language, so the want of assertion of 
power by those who presumably would be alert to 


exercise it, is equally significant in determining . 


whether such power was actually conferred.” 


And as Justice Frankfurter said in 62 Cases of Jam 
v. United States, 340 U. S. 593 (1951), a leading case 
under the Federal Food, Drug and Cosmetic Act: 

“In our anxiety to effectuate the congressional 


purpose of protecting the public, we must take care 
not to extend the scope of the statute beyond the 
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point where Congress indicated it would be: stopped. 

Indeed, the Administrator’s contemporaneous 
construction concededly is contrary to what -he now 
contends.” 


We repeat—there are no Federal Courts of Equity ex- 
cept to the extent of jurisdiction conferred by Congress. 
Such courts have no equity jurisdiction per se, but only 
the capacity to employ equitable principles, when as a pre- 
requisite Congress has placed certain causes within the 
court’s cognizance. 


In Briggs v. U. S. Machinery Company, 239 U. S. 48, 
50 (1915), the court said, in a memorandum opinion by 
Mr. Justice Van Devanter, 

mk * * counsel for the plaintiff * * * en- 

deavors to maintain the jurisdiction of the District 

Court by a reference to the general powers of Fed- 

eral Courts, when setting as courts of equity; evi- 

dently forgetting that such powers can be exerted 

only in cases otherwise within the jurisdiction of those 
courts, as:defined'by Congress.” 


In Porter v. Warner Holding Co., 328 U. S. 395 
(1946), so strongly relied upon by the Government in 
its discussion of the so-called analogy to the rent and 
price control cases, and which will be more fully discussed 
under that heading in this brief, the court held that the 
order for restitution was a “proper other order” and that 
the inherent equitable jurisdiction “thus called into play” 
(p. 400) by the “other order” provision authorized resti- 
ution. Inherent equity jurisdiction is not the root of the 
jower to order restitution. In the Warner case it was 
said, as to the power conferred by Section 205(a) of the 
imergency Price Control Act, that “it is an occasion 
vhere Congress has authorized, save in one aspect, the 
road:equity jurisdiction that inheres in courts * * *” 


i 
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(p. 403). This is judicial observance of a Congressional 


right to call into play as much or as little of equitable — 


principles as it desires. Section 302(a) of the Food, Drug 
and Cosmetic Act calls into play only so much of the 
total potentialities of equity as a concept, as is necessary 
to restrain violations. It is submitted that the cases con- 
taining broad statements concerning the extent of the in- 
herent powers of a court of equity involve statutes where 
the full equity powers of a court were conferred by 
Congress. 


If the Government’s argument is valid, then in each — 


case in which the power to restrain violations is given, 
restitution could be ordered. For example, cases arising 


under the Federal Trade Commision Act—and countless — 
others. In the racial discrimination cases, there was in- — 


volved the right previously given by Congress to enjoin 
the enforcement of State statutes, violative of the Fed- 


eral Constitution, thus opening the door to mandatory 
injunctions, and the full equity powers to effectuate de- | 


crees. In such cases, obviously, restraining the enforce- 


— 


ment of an invalid State law would have no effect, unless - 


the full equity powers of the court were available to ef- 
fectuate the decree. 


It appears to us that “the forgotten man” in this case | 


is Congress, and what Congress intended. The basic ' 


question is whether Congress intended, by its grant of 
the power “to restrain violations” of the Food, Drug and 
Cosmetic Act, to also confer the ancillary power to order 
restitution. A very informative article on the legislative 
history of Section 302(a) is exhaustively treated in an 
article by John B. Buckley, Jr., a full-time instructor of 


law at New York University Law Center. His article is. 


entitled “Injunction Proceedings” and will be found in 
the Federal Food, Drug and Cosmetic Law Journal, issue 
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of July, 1951, Volume 6, at page 515. It will be seen, 
from a study of this article, that never once during the 
five-year course of the Food, Drug and Cosmetic Act 
through Congress, was it contended or even mentioned 
that the power conferred by Section 302(a) conferred also 
the ancillary power to order restitution. 

The Federal Food, Drug and Cosmetic Act was pre- 
pared and strenuously supported throughout its five-year 
journey by representatives of the Food and Drug Ad- 
ministration, to remedy difficulties existing in the 1906 
Act. The legislative history shows that the principal 
argument concerning the power to restrain given by Sec- 
tion 302(a), had to do with the power of equity to re- 
strain criminal acts. 


It has heretofore been argued, and undoubtedly will be, 
that the principal object of restitution is the protection of 
the pocket-book of the consumer. If this is a proper ob- 
jective, it could be used in every case arising under the 
Act, for that purpose, but the question inevitably is 
whether Congress at any time intended that to be the 
,case. The legislative history of the Act, as we have said, 
‘is completely silent on the subject. 
| If the Government’s present argument is true, there 
would never be a need for an “other order” provision such 
as we find in the rent and price control cases, but it is 
manifest that when Congress intended to confer upon 
the Court a power greater than that “to restrain” viola- 
tions, they would so provide, and when they did not in- 
tend it, it was omitted. Also, if the Government’s pres- 
ent argument is valid, the restitution could be awarded 
for every dollar’s worth of sale of an offending product, 
since 1906, if a product had been known that long. 


| Nothing in the legislative history closely approximates 
|iny support of such a conception. 
! 
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C. The Rent and Price Control Cases. 


The Government’s principal reliance appears to be based 
upon Porter v. Warner Holding Co., 328 U. S. 395 
(1946), a Supreme Court decision construing the juris- 
dictional grant of Section 205(a) of the Emergency Price 
Control Act of 1942. (56 Stat. 23, 33, 30SUS Ss. Cena 
Sec. 925(a).) That section provides that the Adminis- 
trator, if he believes violations have occurred or are 
threatened, may apply to the appropriate court: 

for an order enjoining such acts or prac- 
tices, or for an order enforcing compliance with 
such provision, and upon a showing by the Adminis- 
trator that such person has engaged or is about to 
engage in any such acts or practices a permanent or 
temporary injunction, restraining order, or other or- 
der shall be granted without bond.” (Emphasis 
supplied. ) 


A mere reading of this broad statutory grant of authority | 


readily discloses decisive differences between this language 
and the limited grant of authority given under Section 
302(a) “to restrain violations.” 


But Section 205(a) of the Emergency Price Control 
Act of 1942 (and its equivalent, Sec. 206(b) of the 
Housing and Rent Act of 1947)° first reached the Su- 
preme Court in Hecht Co. v. Bowles, 321 U. S. 321 


(1944). The Administrator, finding a department store 


had exceeded maximum prices and failed to keep records 
as required by certain regulations, sought an injunction 
relating to these particular violations. The Supreme Court 
found that the court could under the statutory language 


involved, fashion an appropriate decree to obtain com- 
pliance (p. 328): 


er 


661 Stat. 199 (1947); 50 U. S. C. App., Sec. 1896(b). 
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“Tt seems apparent on the face of section 205(a) 
that there is some room for the exercise of discretion 
on the part of the court. For the requirement is 
that a ‘permanent or temporary injunction, restrain- 
ing order, or other order’ be granted. Though the 
Administrator asks for an injunction, some ‘other 
order’ might be more appropriate, or at least so ap- 
pear to the court . . . Such an order, moreover, 
would seem to be a type of ‘other order’ which a 
faithful reading of section 205(a) would permit a 
court to issue in a compliance proceeding. However 
that may be it would seem clear that the court might 
deem some ‘other order’ more appropriate for the 
evil at hand than the one which was sought.” 


The important thing to be noted in the Hecht case for 
our purposes, is that the Supreme Court based its deci- 
sion that the court could issue an appropriate decree upon 
ee faithiul reading’ of the “other order” language in 
Section 205(a). Moreover, the Supreme Court pointed 
to a passage in the Act’s legislative history showing a 
Congressional desire to grant the courts essentially full 
equity powers under that statute: 

“Such courts are given jurisdiction to issue what- 
ever order to enforce compliance is proper in the 


circumstances of each particular case.” (S. Rep. 
iewoS1, 77th Cong., 2d Sess., p. 10.) 


Thus the later language in the opinion describing the 
wide powers of a court of equity are bound to the “other 
order” language of the statute and its legislative history 
which lends support to the court’s view—both of which 
slements are significantly lacking in the Food and Drug 
Act. 

In the Warner Holding Company case, the Administra- 
or sought to restrain rent overcharging and to require 
faiation of excessive rents collected in the past. Both 
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lower courts found they lacked jurisdiction to award resti- 
tution. The Supreme Court reversed, resting jurisdiction 
to issue a mandatory restitution order on precisely the 
same basis as in the Hecht case, namely, the “other order” 
language in the controlling statute (p. 399): 

“As recognized in Hecht Co. v. Bowles, 
the term ‘other order’ contemplates a remedy other 
than that of an injunction or restramimg order, a 
remedy entered in the exercise of the District Court’s 
equitable discretion.” (Emphasis supplied. ) 


The identical legislative history relied upon in the Hecht 
case is again referred to by the Supreme Court in the 
Warner Holding Co. case to reinforce its opinion (pp. 
400-401). Both in the District Court (Bowles v. Warner 
Holding Co., 60 Fed. Supp. 513, 519-520 (D. Minn, 
1944)) and in his brief before the Supreme Court the 
Administrator’s position was that restitution was author-. 
ized as an “other order” and not as an inherent equity - 
power of the court. | 


The Government, in its brief in this case (pp. 26-29), | 
understandably emphasizes and quotes extensively lan 
guage from the opinion of Justice Murphy which deals’ 
generally with the broad and all-encompassing powers of 
a court of equity, but the decision itself rests squarely 
upon the “other order” language of the statute. All other 
discussion regarding equitable powers follows and is de- 
pendent upon the statutory grant of such powers to the 
court under the “other order” language of the Price Con- 
trol Act. This language, and thus such broad grant of 
authority, is absent in the Food and Drug Act. | 


’ | 

If further evidence were necessary as to the basis of 
the Warner Holding Co. decision, and that it rests upon 
the vital “other order” language of that statute, it may 
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be found in the later Supreme Court decision of United 
States v. Moore, 340 U. S. 616 (1951).” There, in re- 
ferring to its decision in the Warner Holding Co. case, 
the Court declared (pp. 619-620) : 


“This Court reversed, concluding that an order of 
restitution was a proper ‘other order’ This inter- 
pretation was required to give effect to the con- 
gressional purpose to authorize whatever order with- 
in the inherent equitable power of the District Court 
may be considered appropriate and necessary to en- 
force compliance with the Act. 

Adhering to the broad ground of interpretation of 
the ‘other orders’ provision adopted in the Warner 
case, we think the order for restitution entered by 
the District Court in this action was permissible un- 
der Section 206(b).” (Emphasis supplied.) 


_ Certainly, when the decisions are examined, the Gov- 
ernment can find little, if any, support for its position in 
the Rent and Price Control cases.® 


| "Under Section 206(b) of the Housing and Rent Act of 1947, 
as amended, which contains the same “other order” language found 
in Section 205(a) of the Emergency Price Control Act of 1942, 
which was the section involved in the Warner H olding Co. case. 


’The fundamental differences in purpose between Rent and Price 
Control legislation and the Fair Labor and Standards Act on the 
one hand and the Federal Food, Drug, and Cosmetic Act on the 
ther, and the effect of such differences upon the issue of resti- 
‘ution has been well-stated : 

“The payment of prescribed sums of money is the essence 
and purpose of the Fair Labor Standards Act, and also of 
rent and price control laws. Effectuation of the policies of 
these laws requires the payment of proper sums. But the 
Federal Food, Drug, and Cosmetic Act is not concerned with 
payment of money. Its purpose, or as much of it as is rele- 
vant here, is to prevent misbranding; that purpose can be ac- 
complished by a restraining order. In the Federal Food, 
Drug, and Cosmetic Act, therefore, the power to restrain im- 
| Plies no more than it expresses and there is no authority in 
_ any court to decree restitution as an incident of a decree of 

injunction against misbranding. There is only authority to 
restrain the misbranding.” (Rhyne, supra, at p. 678.) 


— 


#33 
D. The Fair Labor Standards Cases. 


The Government also relies upon some cases arising 
under the Fair Labor Standards Act. Prior to its amend- 
ment in 1949, Section 17 of that statute was very similar 
in phrasing to Section 302(a) of the Federal Food, Drug 
and Cosmetic Act; it gave the District Courts jurisdiction 
“to restrain violations” of the minimum wage and maxi- 
mum hour provisions of the Act. (29 U. 5S. C., Seq 
217.) Various lower courts held that there was jurisdic- 
tion under Section 17 to order restitution of illegally with- 
held wages. The Supreme Court, however, never ruled 
on the question, expressly leaving the question open in 
McComb v. Jacksonville Paper Co., 336 U. S. 187, 193 
(1949). 


But Congress, alarmed by the interpetation given Sec- 
tion 17 by such cases as O’Grady® and Scerbo’® upon 
which the Government’s argument in this field principally 
depends, did not leave the question open. In unmistakable 
terms it repudiated the cases favoring restitution and 
amended Section 17 to provide in express terms that res-— 
titution was not authorized under it: 


“Section 17 . . . Provided, That no court shall. 
have jurisdiction, in any action brought by the Ad-. 
ministrator to restrain such violations, to order the 
payment to employees of unpaid minimum wages or 
unpaid overtime compensation or an additional equal 
amount as liquidated damages in such action.” 


*Walling v. O'Grady, 146 F. 2d 422 (C. A. 2, 1949). 


ioc ea v. Frank Scerbo & Sons, 177 F. 2d 137 (C. AMM 
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The House Managers’ Statement of the amendments 
(H.R. Rep. No. 1453, 81st Cong., Ist Sess.) said of the 
‘amendments: 


| “This provision has been inserted in section 17 of 


| the act in view of the provisions of the conference 
agreement contained in Section 16(c) authorizing the 
Administrator in certain cases to bring suits for 


damages for unpaid minimum wages . . . The 
provisions, however, will have the effect of revers- 
ing such decisions as McComb v. Scerbo . . .” 


Senator Pepper’s statement for the majority of Senate 
conferees declared: 


“Tt is intended to deprive the courts of jurisdiction 
to exercise their equitable powers to order back wages 


in purely injunctive actions, as was done in McComb 
eescevv0 . . .” 


ea 


| Rep. Lucas made a most revealing statement in the 
ourse of House debating. (Cong. Record (Aug. 8, 
me), p. 11217.) Addressing himself to a proviso to 
section 16(c) in another Dill, to the effect that “nothing 
i this subsection shall affect or limit in any way the full 


fautty jurisdiction of courts under section 17 of this ate 
€ asserted: 
| 


“I wondered why they put that in there, and I 
| found out that there were a couple of decisions re- 
cently where a federal court exercised the purported 
equitable power to order the restitution of back 
wages, in an injunction suit. The Secretary of 
| Labor wants that power set out in the law and con- 
firmed, so he is setting out that the equity jurisdic- 
tion of the court is not to be meddled with. So you 
can see that they are not only taking the power to 
| bring suit back to 1938, but they are taking the 
| 
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power to bring restitution suits in the form of in- | 
junctions, something that the Congress never in- 
tended when it originally passed this act 4 


(Emphasis supplied.) 


The Government attempts to soften this blunt repudia- 
tion by Congress of the asserted power of restitution un-, 
der the Fair Labor Standards Act by an argument which 
appears to be that this was done, not because of any ab- 
sence of power under the prior statutory language, but, 
because it was replaced with a section giving aggrieved 
employees a special statutory remedy in Section 16(c) 
(Cate ps 30). 


How this tenuous line of reasoning can be squared: 
with the blunt and unequivocal language quoted above is 
difficult to perceive. But an even more pertinent inquiry 
presents itself. In view of this history—both judicial and 
legislative—of so similar a provision, should the present 
issue not be presented to Congress rather than to this 
Court for determination? If the history of the Fair 
Labor Standards Act is any guide—and the Government 
apparently believes it is—the Congress would certainly be 
the appropriate forum for a consideration and resolution 
of the multitude of problems and conflicts inhering in this 
remedy when sought to be applied in food and drug cases. 


In referring to the amendment of the Fair Labor Stand- 
ards Act, the Government declares that in lieu of restitu- 
tion ancillary to an injunction under Section 17 prior tc 
amendment “a special statutory remedy” was ‘“‘meticu- 
lously worked out” by Congress for the benefit of ag: 
grieved employees (App. Br. p. 36). This cannot be ac: 
complished by any court; it must and can only find that 
the remedy does or does not exist. Yet the Government 
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has made no approach to Congress to obtain express resti- 
tution jurisdiction for the courts nor to obtain any other 
special statutory remedy for purchasers of foods, drugs, 
‘devices and cosmetics marketed in violation of the Federal 
Food, Drug and Cosmetic Act. Despite the experience 
with the Fair Labor Standards Act which is delineated in 
deal in its brief, it seemingly prefers to attempt to re- 
Meat that experience involving long, costly, and indecisive 
cation. 

It is worth noting, in passing, that the authority given 
the Administrator under Section 16(c) to sue for back 
wages on behalf of employees was only conferred under 
carefully guarded conditions—conditions and limitations 
which would not exist under the Food and Drug Act, 
were the court to rule in accordance with the Government’s 
Contention here. One especially important qualification 
F the authority given the Administrator under Section 
16(c) is that such back pay actions were to be governed 
by the 2-year statute of limitations in the 1947 Portal-to- 
rial Act. (29 U. S. C, Sec. 216(c).) Obviously, no 
such fixed limitation a be imposed were the Govern- 
ment’s view adopted that the power to compel refunds is 
ancillary to its authority “to restrain violations” under 
the Federal Food, Drug, and Cosmetic Act. In fact, it 
8 possible, were the Government to prevail, that it could 
seek restitution for every dolar’s worth of sales since 
-938, where an allegedly misbranded or adulterated prod- 
ict has been marketed for that period of time. This, too, 
erves to underscore and bring into perspective the scope 
nd Sweep of the power which the Government asserts 
ton and exists without benefit of further Congressional 
ction or consideration. 


———— 


E. The Antitrust Cases. 


The Government next refers to divestiture under the 
Sherman Act as analogous to the form of restitution 
sought here, and argues that since it is a useful, equitable 
remedy there, the power to compel refunds is, or should 
be, equally available here. This ignores the wide dif- 
ferences between divestiture and a compulsory refund of | 
all consideration received, and the basic distinctions be- 
tween the statutes involved, their diverse functions, his- 
tories and purposes. : 

Divestiture is not restitution as the Government uses 
that term here. Divestiture requires the defendant to 
sell his offending interest or stock or properties; it is not 
taken from him. He is ultimately deprived of the of- 


restore anything either to his competitor or to any mem- 


: 


fending property—at a price— but divestiture does not 
: 
. 


ber of the public who may have been injured by the de- 
fendant’s monopolistic practices or activities in restraint | 
of trade. . 


Stated another way, in antitrust law the equivalent of 
“restitution” as urged under the Food and Drug Act 
would be, not divestiture, but either (1) collection by the 
United States on behalf of the public of the amounts paid | 
by reason of defendant’s statutory violations, or, (2) the: 
compulsory refund of such amounts, at the behest of the 
United States, to all of the defendant’s customers. — 
Neither of these, to our knowledge, has yet been done 


under the Sherman Act. , 


: age 
| 


: The authority to divest under the Sherman Act derives 
from the nature and purpose of that statute. Its aim is 
aot only to bar the formation of conspiracies in restraint 
of trade and attempts to monopolize, not only to prevent 
the continuance of an illegal conspiracy or monopoly, but 
‘5 to destroy even just the existence of the power and 
en to monopolize. Thus, for example, as the Supreme 
Court said in the Paramount Pictures case: 


ce 


: monopoly power, whether lawfully or un- 
Pe efitlly acquired, may violate section 2 of the Sher- 
man Act though it remains unexercised . . . for 
as we stated in American Tobacco Co. v. United 
States, 328 U. S. 781, 809, 811, the existence of 
power ‘to exclude competition when it is desired to 
do so’ is itself a violation of section 2, provided it 
is coupled with the purpose or intent to exercise that 
power.” (United States v. Paramount Pictures, 334 
Pio. 131, 173 (1948).) 


It was early recognized by the Supreme Court that the 
onsolidation of great corporations may result in a monop- 
ly “against which public regulations will be but a feeble 
on.” (Pearsall v. Great Northern Railway, 161 
J. S. 646, 677 (1896).) The combination must, there- 
re, be broken up to effectuate the purposes of the Sher- 
lan Act. Divesture (without restitution) is, therefore, 
necessary step in the enforcement of the Sherman Act 
§ construed by the courts. (See, for example, Northern 
veurities Co. v. United States, 193 U. S. 197 (1904).) 
jhe combination there had already been effected when the 
fSvernment sued. Had it been allowed to pursue its 
f urse, as planned, the purpose of the antitrust law would 
|tently have been nullified. 

vi 
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It is not so with the Food, Drug, and Cosmetic Act. 


The shipment or doing of some other act with respect to - 


a food, drug, device, or cosmetic is effectively stopped by 
an injunction against such shipment or other act. The 


Act is not violated by the possession of articles, except — 


margarine, which would be adulterated or misbranded 
and subject to being proceeded against, if shipped in in- 
terstate commerce. Unlike the Sherman Act, neither di- 
vestiture nor restitution is thus necesary to achieve the 
purpose of prohibiting shipment or other acts at which 
the Food and Drug Act is aimed. 


ie 
CONCLUSION. 


It is, of course, true that the Federal Food, Drug and 
Cosmetic Act is a remedial statute designed as Justice 


Frankfurter declared, to protect the public. But pre- 


sumably, every act of Congress is aimed to protect or 
advance the public interest. Some statutes have wider 
scope and broader application than others, but funda- 
mentally their purpose and design are and must be the 
same. Because the Food and Drug Act is also of this 


ee oa Se ote 


character, as the Government so strongly emphasizes — 


(App. Br. pp. 45-52), is not ground for extending “the 


scope of the statute beyond the point where Congress in- 
dicated it would stop . . .” (62 Cases of Jam v. United 
State, supra). Jurisdiction of a Federal court does not 
depend upon public policy, need or desirability. It de- 
pends solely and only upon the grant of Congress. The 
alleged need or desirability of restitution to “facilitate en- 


| 
| 


| 
| 


sicee. 


dorsement’”’ cannot supply what is lacking in statutory 
power." By every test—the language employed, its 5- 
year legislative history, its 13-year administrative con- 
struction—the power and jurisdiction to order compulsory 
refunds as the Government urges does not exist under 
the Food and Drug Act as now written. 


If there were doubt as to whether or not such juris- 
diction existed, it should, under the circumstances, be re- 
solved against its existence. The far-reaching conse- 
quences of the judicial discovery of so drastic a remedy 
having application in every case where a violation could 
be restrained are such that the task of defining the remedy, 


its scope and application, and under what conditions or 


limitations it may be sought is one which can properly 
i only be accomplished by Congress. 


| 
| 11We have been told that the question is ‘whether the Govern- 
) ment may vindicate private rights in its injunction suit’; that if it 
may not ‘we must accept as part of our interstate distributional 
system the predatory entrepreneur who executes a get-rich-quick 
} scheme of relieving thousands of our citizens of relatively small 
individual sums of money through fraudulent promises as to the 
great curative or restorative powers of his own particular nostrum’ 
‘and so on. (Goodrich, supra, at pp. 566, 567.) 

“I am not disposed to concede that we are put to this choice. 


“If the existing statutory remedies are inadequate to prevent 
imulcting of the public in the manner described, it seems clear that 
[the proper course is to ask Congress for legislation to meet the 
problem. I suggest, therefore, that the choice is not either to do 
nothing or to insist that the courts grant restitution under existing 
law. It is rather, it seems to me, to do nothing or to go to 
Congress. The Food and Drug Administration has a splendid 
record of obtaining effective statutory sanctions from Congress 
‘when the public interest has warranted such sanctions. There is 
no reason to believe that appropriate legislation could not be ob- 
tained in this instance if Congress is shown convincing evidence 
jthat a serious defect exists in present statutory enforcement ma- 
‘chinery.” (Williams, If This Be Equity, supra, p. 103.) 


| 


| 
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For all of the foregoing reasons, therefore, the question 
which this court is called upon to decide is that question 
stated in paragraph 2(a) of the stipulation and order of 
November 5, 1954 [R. 71], and we submit that the answer 
should be in the negative. 

Respectfully submitted, 
DanieEts, Erson & MATHEWS, 
By EvucEne M. Etson, 
Attorneys for Appellees. 


